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10 feet for the formation of a municipal water power would be to 
throw back the water for a long distance beyond the boundary line 
of the lands of riparian owners, to flood the banks of the river, to 
impose a greater volume of water on the bed, destroy a ford, and 
render the adjacent lands more liable to overflow, and greatly to alter 
the natural flow and condition of the stream, such facts of themselves 
were sufficient to entitle such owners to compensation. 

[Ed. Note. — For cases in point, see vol. 18, Cent. Dig. Eminent 
Domain, 254.] 

2. Same — Apportionment — Owners in Severalty — Agreement. — 
Where riparian proprietors owned land on both sides of a stream in 
severalty, which would be damaged by the raising of a dam to create 
a municipal water power, but no one of them owned the right to abut 
a dam on both banks of the river within the distance measured by 
the eddy water of the proposed dam, such owners were entitled to 
orally agree that the compensation to be received for such water 
power should be distributed among them in particular proportions, 
and to execute a deed inter se before any interference with the rights 
sought to be condemned to carry such oral agreement into effect. 

3. Same — Right to Compensation. — Where a town sought to con- 
demn a water power by raising a dam across a river, the fact that the 
riparian owners whose lands would be damaged by the raising of the 
dam were owners in severalty, and no one of them owned land on 
both sides of the river, was no defense to the city's liability for 
compensation for the rights taken. 



HALL et al. v. HALL et al. 
Jan. 18, 1906. 
[52 S. E. 557.] 

1. Equity — Practice — Decree — Issues. — Where, in a suit in equity 
against the heirs and distributees of a decedent for the settlement of 
the estate, complainants asserted certain demands and the cause was 
referred to a commissioner, who reported that the demands had been 
paid, a decree finding that the demands were fraudulent and without 
consideration was unwarranted; no such issue having been raised 
by the pleadings in regard to such demands, and none in the com- 
missioner's report. 

[Ed. Note. — For cases in point, see vol. 19, Cent. Dig- Equity, 
§ 1001.] 

2. Appeal — -Report of Commissioners — Review, — A report of a com- 
missioner in chancery, except as to errors apparent on its face, is 
prima facie correct; and where the evidence is conflicting the appel- 
late court will not reverse the action of the trial court in overruling 
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an exception to a report, unless the findings of the commissioner 
are clearly erroneous. 

3. Equity — Report of Commissioner — Exceptions. — Exceptions to 
the report of a commissioner in chancery partake of the nature of 
special demurrers, and serve to direct the attention of the court with 
reasonable certainty to the specific points of the controversy. 

[Ed. Note. — For cases in point, see vol. 19, Cent. Dig. Equity, 
§ 910.] 



ALLISON'S EX'R v. WOOD. 
Jan. 18, 1906. 
[52 S. E. 559.] 

1. Appeal — Amount in Controversy — Statutory Reduction of 
Amount — Effect. — Acts 1902-04, p. 590, c. 373, Code 1904, p. 1837, 
§ 3455, reducing the minimum jurisdictional sum of the Supreme Court 
of Appeals on a writ of error to any "final judgment" from $500 to 
$300, adopted subsequent to the rendition of a judgment in a con- 
troversy involving less than $500, but prior to the adjournment of 
the term of court at which it was rendered, gives the Supreme Court 
of Appeals jurisdiction of a writ of error to review the judgment, 
for the judgment, for purposes of bringing a writ of error, was not 
final until the adjournment of the term. 

[Ed. Note. — For cases in point, see vol. 2, Cent. Dig. Appeal and 
Error, §§ 199, 200.] 

2. Same.— Acts 1902-04, p. 590, c. 373, Code 1904, p. 1837, § 3455, 
reducing the minimum jurisdictional sum of the Supreme Court of 
Appeals on a writ of error to any final judgment from $500 to $300, 
so as to make the section provide that no petition shall be presented 
for a writ of error to any final judgment which shall have been ren- 
dered more than one year before the presentation of the petition, 
nor to a judgment when the controversy is for a matter less in amount 
than $300, is remedial in its nature, and sufficiently comprehensive 
to apply as well to judgments rendered before, as to those rendered 
since, its passage. 

[Ed. Note. — For cases in point, see vol. 2, Cent. Dig. Appeal and 
Error, §§ 199, 200.] 

3. Payment — Presumptions — Lapse of Time. — Presumption of pay- 
ment arising from lapse of time is repelled by evidence of nonpay- 
ment, and on the issue facts reasonably tending to establish the 
improbability of payment are admissible. 

[Ed. Note. — For cases in point, see vol. 39, Cent. Dig. Payment, 
§ 188.] 

4. Same — Evidence — Admissibility. — In a suit brought in 1901 on 
a bond executed in 1873 and payable one day after its date, evidence 
of the record in an action and an ancillary attachment proceeding in- 



